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th
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In the Arbitration between 

 

 

Andre Marthinus Harzenberg ----------------------------- Applicant 

 

AND 

 

 

 

African Explosive (AEL Mining Services Ltd -------------- Respondent 

 

Employee’s representative: N/A 

 

Employee’s address: 

 

Posbus 592 

Musina 

0900 

Tel: 015 534 2661 

Fax: 086 273 4265 

 

 

Employer’s representative:  Mr Mike Mazibuko 

 

Employer’s address: 

P. O. Box 1645 

Moderfontein 

Gauteng Province 

Tel: 011 606 0000 

Fax number: 011 605 0235 



 

1. DETAILS OF THE HEARING AND REPRESENTATION 

 

1.1 This arbitration hearing was heard on the 15
th
 of November 2012 at 

09h00 and was finalised on the 20
th
 of February 2013 at 09h00 at CCMA 

House, POLOKWANE, Limpopo Province. Both parties were in 

attendance. The applicant, Mr Andre Marthinus Harzenberg conducted 

his own case. The respondent was represented by Mr Mike Mazibuko, the 

Group Employee Relations. The proceedings were digitally recorded. 

 

The Labour Relations Act 66 of 1995, as amended will in subsequent 

paragraphs be referred to as the Act. 

 

The employer party submitted bundle ‘A’ comprises of 34 pages. 

Pre-arbitration meeting was conducted and the parties to this dispute 

signed the minutes of pre-arbitration meeting conducted on the 15
th

 

of November 2012.  

 

2. ISSUES TO BE DECIDED 

 

2.1 I have to decide whether the dismissal of the applicant was fair or not 

in terms of the substance only. I must determine the appropriate relief, if I 

find that he was dismissed unfairly in terms of section 193 of the Act. 

 

3. BACKGROUND TO THE DISPUTE 

 

3.1 The applicant, Mr Andre Marthinus Harzenberg was employed by the 

respondent, African Explosives (AEL Mining Services Ltd) with effect 

from the 01
st
 of February 2011. The applicant was dismissed on the 23

rd
 

of July 2012. The applicant was employed as a Site Manager earning 

R61 986-08 per month at the time of the dismissal. The applicant was 

charged as per page 4 of bundle A. The applicant denied all the 

allegations levelled against him. It is the case of the respondent that the 

applicant committed dismissible offences. It is the case of the applicant 

that his dismissal was both procedurally and substantively unfair. The 

applicant prayed for compensation. 

  

 

 

 

 

 

 



4. SURVEY OF EVIDENCE AND ARGUMENTS 

 

THE CASE OF THE RESPONDENT 

 

4.1 The first witness of the respondent, Mr Hennie Van Niekerk, the 

Area Manager stationed at Rustenburg testified under oath as 

follows: 

 

4.1.1 He has been employed as the Area Manager since 2009. He is 

managing Venetia mine, Mokopane, Kronstad, Cullinan mine and 

Welkom. The applicant was directly reporting to him. The Site Manager 

is responsible for day to day operations at the Venetia mine. The 

applicant was deployed at Venetia mine as the Site Manager. The 

applicant was to report daily and monthly production to the mine 

management. The respondent is a sub-contractor at Venetia mine. The 

contract is performance based. They are operating seven days per week. 

 

4.1.2 The company is under pressure because the client is quick to blame 

AEL. It is the duty of the Area manager to communicate with the 

management of the mine. They are ever threatened that their services will 

be terminated as there are other companies capable of doing the same 

work. Mr Johnny Gillepsie, the Mining Manager requested the removal of 

the applicant from the site thrice. The reasons for the removal of the 

applicant were that he was not taking responsibilities. The applicant was 

always asking his subordinate to do his work. Mr Johnny also requested 

production tracking to be implemented daily for four months and it did 

not happen. The issue was reported to the top management. The MD, 

Morne Stiglingh was informed. He convinced the MD to give the 

applicant another chance.  

 

4.13 The email at page 19 of the bundle is an invitation to the mine to 

discuss issues between the respondent and mine. Page 21 is a short email 

to the applicant which was about the complaint received from the mine 

about the applicant’s failure to do daily tracking production. The 

applicant responded and copied Mr Douglas Baxter, the Section Manager 

employed by the client as well as Verner Voight, the contract Manager, 

also employed by the client. The applicant stated at line number three of 

his email to him at page 23 of the bundle that he will not take any order 

from him or AEL because the client felt that it is in charge of him.  

 

4, 1.4 The applicant stated that he will only take orders from the client. 

He sent email to Baxter and Voight apologising for receiving and email 

which should be the internal issue of the AEL. The applicant apologised 



about the emails and said he was under a severe pressure. The issues 

raised by the applicant were not safety issues. Section 261 appointee is 

someone who is in charge of the safety of all employees and can also 

delegate his powers to section 292 appointees. The applicant was an 

employee of AEL even though he was section 261 appointee. It was not 

necessary for the applicant to discuss his salary with the client as per page 

21. The applicant continued to send emails to the respondent even though 

he was cautioned not to do that. The mine management could not help the 

applicant with issues he raised at page 28. Johnny is a very demanding 

manager. Johnny was threatening to council the contract of the AEL. The 

trust relationship is broken down irretrievably.   

 

4.2 The second witness of the respondent, Mr Notberto Terclavers, 

the Operational, Technical and Quality Manager testified under oath 

as follows: 

 

4.2.1 He is operating from Moorderfontein in Gauteng. He chaired more 

than 100 disciplinary hearings. The applicant was dismissed because he 

was insubordinate. Mr Hennie told the applicant that he could not involve 

the client as a witness. He warned him about calling the client to testify. 

 

THE CASE OF THE APPLICANT 

 

4.3. The applicant, Mr Andre Marthinus Hartzenberg testified under 

oath as follows: 

 

4.3.1 He was dismissed on the allegation of gross insubordination. Mr 

Morne, the MD instituted the disciplinary hearing because he felt 

betrayed because he sent the information to the management of Venetia 

mine which ended at the Head Office of Anglo American, the owners of 

Venetia mine. The respondent was called by the Supply Chains 

Management of Anglo American to explain the issues that arose. He had 

a discussion with Mr Johnny Gallipsie, the production manager employed 

by the client. Johnny was not happy about the performance of AEL at the 

mine. Johnny asked him to write down all his challenges so that he will 

be able to know the problem with regard to AEL contract. He put 

everything in writing and forwarded it to Johnny.  

 

4.3.2 He first showed Mr Johnny the list on his computer. Johnny asked 

him to send the list to him by email. He received a phone call from Mr 

Hennie, the Area Manager asking him why he sent email to the 

management of Venetia mine, which was forwarded to Anglo American 

Supply Chains who owns Venetia Mine. He phoned Johnny immediately 



because he promised to keep the contents of the list between them. Mr 

Johnny invited him to come to his office. Mr Johnny started to shout upon 

the arrival of the applicant in his office stating that he was tired of AEL. 

Johnny asked him not to inform AEL about the list of the challenges 

(concerns) because he wanted the management of AEL to attend supply 

chain meeting not knowing what was happening or the list of the 

challenges. Mr Douglas, the manager of Venetia mine arrived while they 

were still talking and Mr Johnny showed him the list. The points raised 

on the list are safety related and some of them are law related. 

 

4.3.3 He was warned about the issues raised on the list by mine 

inspectors. He has got a responsibility to report to mine management and 

safety management as he was employed as section 261 appointee. He was 

doing his job according to the law. He is bound by the safety rules.  The 

disciplinary hearing was initiated by the Directors not Mr Hennie. The 

fact that Hennie appears to be the initiator at pages 4-5 of the bundle is 

merely a paper work. He withdrew the statement that the disciplinary 

hearing was initiated by Mr Hennie. Mr Monroe told him that he was 

disappointed by the email he had sent to the supply chain management of 

Venetia mine. He told Monroe that the list was sent by Mr Johnny to the 

supply chain. He is the author of page 28. He was employed by AEL 

Mining Services not Venetia mine.  

 

4.3.4 He testified that AEL knew about the challenges when he was asked 

why he did not send the list to his own company. The issues were never 

discussed with AEL because Mr Johnny told him that he wanted the 

management of AEL to be taken by surprise during the supply chain 

meeting. Mr Johnny told him that he was working for Venetia mine not 

for AEL. He did nothing to bring the name of the company into disrepute 

because he was helping the company to keep the contract with the mine. 

His email at page 21 was sent to various managers of Anglo American 

which owns De Beers Venetia mine. The email at page 21 was intended 

to be received by Mr Hennie, the Area Manager. He copied managers of 

Venetia mine because Mr Hennie was going to deny having received such 

an email.  

 

43.5 He testified that he was working for Venetia mine when it was put to 

him that the reason he copied managers of Venetia mine was that he was 

not going to take instructions from AEL. Administratively, he was an 

employee of AEL and was an employee of Venetia mine in terms of the 

law. Page 19 is the email from Hennie stating that he should not send 

emails to Venetia mine which are internal which deals with internal 

issues of AEL. Mr Johnny told him what he should include on the list. He 



did not connive with Mr Johnny to have the contract of AEL cancelled by 

the mine. He was not accountable to AEL. He was not involved in the 

negotiations of the contracts. He admitted that he was employed after the 

AEL had secured contract with the mine.  He prayed for compensation. 

 

5. ANALYSIS OF EVIDENCE AND ARGUMENTS 

 

5.1. Section 192 (1) of the Act requires that in any proceedings 

concerning any dismissal, the employee (Applicant) must establish the 

existence of the dismissal. The existence of the dismissal is not placed in 

dispute in this case. The applicant was dismissed on the 23
rd

 of July 2012.  

 

5.2. Section 192 (2) of the Act provides that if the existence of the 

dismissal is established, the employer must prove that the dismissal is 

fair. The charges levelled against the applicant are as follows: 

 

  CHARGE 01 

[a] An allegation of gross insubordination against you whereby you 

on the 20
th

 of April 2012 sent an email to your Regional manager 

stating that you will not take any instruction from him or AEL, 

therefore undermining the authority of the company. 

 

  CHARGE 02 

 

[b] An allegation of gross insubordination against you whereby you 

sent an email to the customer (client) filled with personal grudges 

and negative reflections on AEL without discussing it with your line 

management. The email was forwarded to the client’s Head Office 

and back to AEL management on the 29
th

 of May 2012. This 

behaviour shows your tendency to undermine management.  

 

  CHARGE 03 

 

[c] An allegation of bringing the company into disrepute against you 

whereby you on both the abovementioned occasions involved the 

client and therefore creating doubt with the customer or client that 

AEL can perform the service they are contracted for. This action 

could lead to the cancellation of the performance contract with the 

client. 

 

5.3. I am going to deal with charge number 01 and 02 jointly. Charge 

number three will be dealt with separately. The onus of proving the 

fairness of the reasons for the dismissal is on the respondent in terms of 



section 192 (2) of the Act. Charge no 01 is about gross insubordination 

stemming from the email of the applicant to Hennie Van Niekerk, the 

Area Manager dated the 20
th
 of April 2012 in which the applicant stated 

that he was not going to take instructions from Mr Hennie or any one at 

AEL because his client feels that they are in charge of him and that they 

will give him orders. The email is at page 21 of the bundle. The applicant 

contended that he was not accountable to AEL but to the mine by virtue 

of his appointment as section 261 appointee. It is the contention of the 

respondent that the applicant was employed by AEL and was deployed at 

Venetia mine. 

 

5.4 The argument of the applicant that he is not accountable to AEL is in 

my view a direct defiance of the management of AEL. The applicant did 

not have a contract with Venetia mine and he would not have worked at 

Venetia mine had it not because of AEL. The applicant was paid by AEL. 

The applicant is in fact trying to say AEL cannot dismiss him as he was 

accountable to the mine. It is unthinkable as to why he has open a dispute 

about unfair dismissal against an institution of which he says he was 

employed by it administratively. It is surprising as to why his employer 

(the client) in terms of the law allowed him to vacate the mine. Logic 

dictates that the mine management would have told him to remain at the 

mine if he was accountable to the mine. 

 

5.5 The email of the applicant at page 21 of the bundle is in my 

considered view a classical form of gross insubordination. The situation 

was aggravated by the fact that the email which was intended to the 

manager of AEL was sent to the management of Venetia mine. The 

applicant was in fact biting the hand which was feeding him. The conduct 

of the applicant was uncalled for and should not be condoned. The 

applicant failed dismally to show how his section 261 appointment differs 

with other employees. The applicant was cautioned about sending internal 

correspondences of the AEL to the client by Mr Hennie but such was 

ignored hence he sent another email dated 29
th
 of April 2012 attaching list 

of challenges. 

 

 CHARGE 03 

 

5.6 One of the charges levelled against the applicant was for bringing the 

company into disrepute in that he involved the client in addressing the 

issues with his employer. The applicant admitted sending an email to Mr 

Johnny regarding the challenges he was facing. He testified that he was 

told that the respondent should not be made aware of the list and that they 

should be taken by surprise during the supply chain meeting. It is my 



view that the applicant was not serving the interest of his company. The 

fact that he secretly drafts a list and hand it over to Mr Johnny shows that 

he was serving two masters. The applicant was sabotaging the contract 

that the respondent had with Venetia mine. The conduct of the applicant 

was in my view destructive to the business of the respondent. 

 

5.7 It is my considered view that the applicant was a high risk to the 

business of the respondent. The respondent was managing the risk by 

dismissing the applicant. Other families are depending on the contract 

that the respondent signed with the client and the conduct of the applicant 

would have resulted in many people been without work. The applicant 

was working as if he has taken sub-contract from the respondent. The 

applicant is the author of his own fate. The applicant defied his employer 

without just cause. 

 

5.8 I make a finding that the dismissal of the applicant was substantively 

fair.  

  

5.9. Section 188(1) of the Act provides that a dismissal that is not 

automatically unfair is unfair if the employer (respondent) fails to prove 

that the reason for the dismissal is a fair reason relating to the employee’s 

(conduct or capacity, or based on the employer’s operational requirement) 

and that the dismissal was effected in accordance with a fair procedure. 

The applicant did not show why he believes that his dismissal was 

procedurally unfair. The applicant never said that he was denied a right to 

call a witness even though he was cautioned about calling the client as a 

witness. It is not his evidence that he requested someone to come and 

testify and the respondent denied him.  

 

5.10 In the absent of anything to the contrary, I make a finding that the 

dismissal of the applicant was procedurally fair. 

 

5.11 Section 188(2) and 203(3) of the Act further provides that any 

person determining whether or not the reason for the dismissal is a fair 

reason or whether or not the dismissal was effected in accordance with a 

fair procedure or interpreting or applying the Act must take into account 

relevant Code of good practice issued in terms of the Act. Schedule 8 of 

the act has Code of Good Practice: Dismissal. 

 

5.11 Given the above provisions of the Act, I find that the applicant’s 

dismissal was both procedurally and substantively fair. The applicant 

deliberately violated the policies of the company and was dishonest in 

dealing with the company. The case of the applicant stands to be 



dismissed. I cannot interfere with the sanction imposed by the 

chairperson of the disciplinary hearing. 

 

6. AWARD 

 

6.1 The dismissal of the applicant was both procedurally and 

substantively fair. 

 

6.2. The case of the applicant is hereby dismissed. 

 

 
DANIEL SEOPELA 

Commissioner: CCMA. LIMPOPO   

 

 

    

 

 


